MINUTES OF THE REGULAR COUNCIL MEETING

August 8, 2012

The meeting was called to order by Mayor Mac Pooler.

A roll call of the Council resulted as follows:  

Ron Mercado

Mark Aamodt

Terry Douglas

Joan Head

Dennis Norris

Todd Goodson  

Officers present were:  

Mayor Mac Pooler 

Building Official Mark Magnus

Chief of Police David Wuolle-absent vacation
Superintendent of Public Works Craig Lewis

City Clerk /Treasurer Terry Sharp

Deputy Clerk/Treasurer Nila Jurkovich 

Planner Collin Coles
Council President Terry Douglas led the Pledge of Allegiance.

It was moved by Todd Goodson and seconded by Terry Douglas to open the hearings.  Motion carried.

HEARINGS

Avista Gas & Electric Franchise Hearings

The City of Kellogg is holding a hearing for the purpose of taking any public comment on the proposed implementation of Gas & Electric Franchise fees with Avista Corp.  The ordinances along with a notice of hearing were published in the Shoshone News Press on July 25, 2012.  The City will be granting Avista Corporation, d/b/a Avista Utilities, a Washington Corporation, a  nonexclusive franchise to locate, construct, install, own, maintain, repair, replace, extend, operate and use gas & electric facilities and appurtenances in, upon, over, under, along, and across the public right of way under the jurisdiction of the city of  Kellogg for purposes of the transmission, distribution and sale of gas and control of electricity; providing terms and conditions of the franchise;  providing an effective date  of October 1, 2012 for a period of  25 years at a rate of 1% of gross revenues.

There were no comments from the Council or audience.
Fee Increase Hearing

Pursuant to Idaho Code 63-1311A the City of Kellogg is holding a hearing for the purpose of taking any public comment on the following proposed fee changes.

1. Increase in sanitation fees.

2. Increase in sewer maintenance fees.

3. Increase in fees for the Greenwood Cemetery.
Councilman Douglas stated that the Sanitation and Sewer Maintenance utility bills would see a total of $1.00 increase per month-$.50 for each utility.

Councilman Norris stated that it was a minimal increase to cover the costs of rising expenses.

2012/2013 Fiscal Year Budget Hearing

This is a budget hearing for the annual appropriation ordinance for

the fiscal year beginning October 1, 2012 appropriating the sum

of $2,546,296 to defray the expense and liabilities of the city of

Kellogg for said fiscal year, authorizing a levy of a sufficient

tax upon the taxable property and specifying the objects and

purpose for which said appropriation is made.

There were no comments from the Council or the audience.

2011/2012 Fiscal Year Budget Amendment Hearing

This is a budget hearing amending Ordinance # 553 the appropriation ordinance for the fiscal year beginning October 1, 2011 and ending September 30, 2012:  appropriating additional monies that have been received by the city of Kellogg in the sum of $129,182 and providing an effective date.

Clerk/Treasurer gave an overview of the various additions to the budget.
It was moved by Terry Douglas and seconded by Todd Goodson to close the hearings and reopen the meeting.  Motion carried.

REPORTS FROM STAFF

Building Official Mark Magnus
Mark reported that the new forms are done and he has given everyone a packet to look over. Let him know if there are any changes to be made.

Collin Coles

Collin was asked what the process is to do a vacation of city property.  He indicated that the city has no ordinance covering vacations of property and so it reverts to the State statutes.  It goes before the Council  and a public hearing is held.  The City first  needs to decide if they are interested in  vacating and if they have enough information from the requestor to make an informed decision.

Superintendent of Public Works

Councilwoman Joan Head asked if the Wall Project would be done by the end of the month.  Craig responded that it could  possibly be done but after the Wall Project the excavator will be used to work on McKinley Avenue where it is sinking.  She then asked if the rented equipment could have gone back  sooner and if  Craig was aware of how much it costs to rent for a month.  Craig  indicated that no, it could not have gone back sooner and yes, he was aware of the cost to rent the equipment.  Craig then said that it would have been a lot more costly to have someone come in and do the project and he felt that he and his crew have done a great job on the Wall Project.
Councilman Norris said that with all of the wet weather in June nothing could be done on the Wall.  He said the west side of the Wall was very close to other property and the crew did a great job with no damage done.

Councilman Goodson then gave an overview of the entire project for those who were not hear from the start of the project.

CONSENT CALENDAR

1.   Approval or correction of the minutes of the July 11, 2012 regular council meeting.  
2.   Approval of payment of the bills as presented in the amount of $104,387.99.  Total payroll         

        checks #6243, #6245-6277& #6337-6375 in the amount of $52,967.03. Total accounts 
         payable checks  #6409-6460 in the amount of $51,420.96. (Proving documents on file in 
         the City Clerk’s office)

3.    Treasurer’s Reports of Income & Expenditure.

              4.     P&Z Commission recommendation from July 16, 2012 Meeting-none.
  5.    Report of Commissions and Committees: IT- recommend approval of e-mail use policy; Public Works- recommend that the City not purchase a tent for the Cemetery, work on getting roof for Teeter's bleachers-2013, discussed School District use of deposits for Teeter's Field, recommended purchase of sound system for Teeter's Field. Priorities-Finish Town Square Wall now, road is sinking at intersection of McKinley and W. Park, repair of manholes and storm drains in various areas, street striping if time allows.

Councilman Goodson gave an update on the purchase of the P.A. system for Teeter's Field.  He indicated that the School District have agreed to give $2, 500 towards the purchase of the system instead of the $1,500 previously discussed in the minutes of the Public Works Committee.  Councilman Head asked if it was the obligation of the City to purchase the  P.A. system and Craig said that it was the property of the City.  

 The Mayor then asked if anyone had any comments on any other portion of the Consent Calendar and hearing none asked for a motion to accept the Consent Calendar with the change to the P.A. system.  It was moved by Terry Douglas and seconded by Ron Mercado to approve the Consent Calendar with the change.  Motion carried.

NEW BUSINESS

Ordinance #556 Avista Gas Franchise & Ordinance # 557 Avista Electric Franchise

It was moved by Terry Douglas and seconded by Dennis Norris to read Ordinance # 556 Avista Gas Franchise and Ordinance # 557 Avista Electric Franchise by Title Only.  Motion carried.
The Clerk then read the Ordinances by Titles. 

ORDINANCE NO. 556

AN ORDINANCE OF THE CITY OF KELLOGG, SHOSHONE COUNTY IDAHO, GRANTING AVISTA CORPORATION, d/b/a AVISTA UTILITIES, A WASHINGTON CORPORATION, A  NONEXCLUSIVE FRANCHISE TO LOCATE, CONSTRUCT, INSTALL, OWN, MAINTAIN, REPAIR, REPLACE, EXTEND, OPERATE AND USE GAS FACILITIES AND APPURTENANCES IN, UPON, OVER, UNDER, ALONG, AND ACROSS THE PUBLIC RIGHT OF WAY UNDER THE JURISDICTION OF THE CITY OF KELLOGG FOR PURPOSES OF THE TRANSMISSION, DISTRIBUTION AND SALE OF GAS; PROVIDING TERMS AND CONDITIONS OF THE FRANCHISE; AND PROVIDING AN EFFECTIVE DATE THEREOF.

Avista Corporation dba Avista Utilities (“Avista”), a Washington Corporation, which is authorized to do business within the state of Idaho, has filed with the City of Kellogg, State of Idaho (the "City") a written application for a renewal of its Franchise to locate, construct, operate, maintain and use such plants, works, underground pipelines, equipment and appurtenances over, under, along and across all of City's rights of way and public property in the City for the purposes of the transmission, distribution and sale of Gas; and the City has determined it is in the interest of persons and businesses in this jurisdiction (“Customers”) to have access to Avista's services;

THEREFORE, THE CITY OF KELLOGG DOES ORDAIN:

SECTION 1.0   DEFINITIONS

For the purposes of this Franchise the following terms, phrases, words and their derivations shall have the meaning given in this Section.  When not inconsistent with the context, words used in the present tense include the future, words in the plural include the singular, and words in the singular include the plural.  Words not defined shall be given their common and ordinary meaning. 

1. Avista.  “Avista” means Avista Corporation, dba Avista Utilities, a Washington corporation, and its respective successors and assigns, agents and contractors.

2. City. “City” means the City of Kellogg, a municipal corporation of the State of Idaho, and its respective successors and assigns.

3. Commission. “Commission” means the Idaho Public Utilities Commission, or such successor regulatory agency having jurisdiction over investor-owned public utilities in the State of Idaho. 

· Days. “Days” means business days.
· Reserved.
· Facilities.  “Facilities” means, collectively, any and all gas transmission and distribution systems and appurtenances owned by Avista, now and in the future in the Franchise Area, including but not limited to, Gas plants, Gas pipes, pipelines, mains, laterals, conduits, regulators, valves, meters, meter-reading devices, communication and control systems and other equipment, appliances, fixtures, attachments, appurtenances and other items necessary, convenient, or in any way appertaining to any and all of the foregoing for the purposes of transmission, distribution, and sale of Gas.

· Franchise.  “Franchise” means the grant by the City of rights, privileges and authority embodied in this Ordinance.

· Franchise Area.  “Franchise Area” means the surface and space above and below all rights-of-way for:

· public roads, streets, avenues, alleys, bridges, tunnels, easements, and highways of the City, as now laid out, platted, dedicated, acquired or improved within the present corporate limits of the City;
· public roads, streets, avenues, alleys, bridges, tunnels, easements, and highways that may hereafter be laid out, platted, dedicated, acquired or improved within the present corporate limits of the City and as such limits may be extended by annexation or otherwise during the term of this Franchise; 

· all City-owned utility easements dedicated for the placement and location of various utilities, provided such easements would permit Avista to fully exercise the rights granted under this Franchise within the area covered by the easement; and

· any other specifically designated City-owned property. 

· Gas. “Gas” means natural, manufactured and/or mixed gases. 

· Maintenance, maintaining, or maintain.  The meaning of the terms “Maintenance, maintaining, or maintain” includes, without limit, repairing, replacing, upgrading, examining, testing, inspecting, and removing Avista Facilities, vegetation management, digging and excavating, and restoration of affected right-of-way surfaces.

· Parties.  “Parties” means City and Avista collectively. 

· Party. “Party” means either City or Avista individually.

· Person. “Person” means a business entity or natural person.

· Public Project. “Public Project” means any City or other government-funded capital improvement project on the Rights-of-way or City property within the Franchise Area.

· Right-of-way. “Right-of-way” means the surface of and the space along, above, and below any street, road, highway, freeway, lane, sidewalk, alley, utility easement and/or right-of-way now or hereafter held or administered by the City.

· State.  “State” means the State of Idaho.

· Tariff.  “Tariff” means the rate schedules, rules, and regulations relating to utility service, filed with and approved by the Commission during the term of this Franchise. 

SECTION 2.0   GRANT OF FRANCHISE


City hereby grants to Avista the right, power, privilege and authority to enter upon all roads, rights of way, streets, alleys, highways, public places or structures, lying within the Franchise Area to locate, construct, operate and maintain its Facilities for the purpose of controlling, transmitting and distributing Gas, as may be necessary to provide Gas service to Customers within the Franchise Area.

· Effective Date

This Ordinance is effective as of the date of approval, passage and publication as required by law.

· Term

The rights, privileges and Franchise hereby granted to Avista will extend for a term of 25 years from the Effective Date, and shall continue year-to-year thereafter, until it is otherwise renewed, or terminated by either Party, with not less than 180 days prior written notice to the other Party. 

· Non-Exclusive Franchise

This Franchise is not an exclusive Franchise. This Franchise shall not prohibit the City from granting other franchises within the Franchise Area that do not interfere with Avista's rights under this Franchise. City may not, however, award a Gas Franchise to another party under more favorable or less onerous terms than those of this Franchise without this Franchise being amended to reflect such more favorable or less onerous terms.
2.4
Notice of City’s Intent to Compete With Avista
In consideration of Avista’s undertaking pursuant to this Franchise, the City agrees that in the event the City intends to engage in the business of providing Gas service during the life of this Franchise or any extension of this Franchise, in competition with Avista, the City will provide Avista with six months notice of such action. 
· Assignment Of Franchise

Avista shall have the right to assign its rights, benefits and privileges under this Franchise.  Any assignee shall, within thirty (30) days of the date of any assignment, file written notice of the assignment with the City together with its written acceptance of all terms and conditions of this Franchise.  As permitted by law and Commission regulation, Avista shall have the right, without notice to or consent of the City, to mortgage or hypothecate its rights, benefits and privileges in and under this Franchise as security for indebtedness. 

· Franchise Fees 

As compensation for the franchise granted by this ordinance, Avista shall pay to the City an amount equal to one percent (1%) of the annual gross revenue collected by Avista from its customers for natural gas consumed within the City.  Gross revenue will be computed by deducting from the total gas billings of Avista the total net write-off of uncollectible accounts.  Avista may offset against such compensation the amount of any license, permit or other fees paid to the City in connection with the Avista’s use of the Right of Way within the Franchise Area.  The City has the right to increase its franchise fee up to three percent (3%), by obtaining Avista’s approval or the approval of a majority of the City voting on the question at an election held in accordance with Chapter 4, Title 50, Idaho Code.  Any such vote to increase the franchise fee hereunder shall provide that the increased franchise fee will apply to any natural gas service provider (other than the City) who utilizes the City’s streets, alleys or other public places to provide gas service within the City, during the term of this Franchise.

SECTION 3.0   AVISTA’S OPERATIONS AND MAINTENANCE

3.1
Compliance with Laws, Regulations, Codes and Standards

In carrying out any authorized activities under the privileges granted by this Franchise, Avista shall meet accepted industry standards and codes and shall comply with all applicable laws, regulations and ordinances of any governmental entity with jurisdiction over Avista’s Facilities in the Franchise Area. This includes all applicable, laws, regulations and ordinances existing as of the Effective Date or may be subsequently enacted by any governmental entity with jurisdiction over Avista’s operations within the Franchise Area. The City shall have the right to make and enforce
 reasonable rules and regulations pertaining to the conduct of Avista's operations within the Franchise Area. Prior to the adoption of any new rule, procedure or policy, Avista shall be provided a written draft document for comment with a response period of not less than thirty days. Service shall be supplied to the City and its inhabitants in accordance with Avista's rules and regulations and Tariffs currently or subsequently filed with and approved by the Commission.

· Facility Location and Non-Interference 


Avista shall have the discretion to determine the placement of its Facilities as may be necessary to provide safe and reliable gas service within the Franchise Area, subject to the following non-interference requirements. All construction, installation, repair or relocation of Avista’s Facilities performed by Avista in the Franchise Area will be done in such a manner as not to interfere with the construction and maintenance of other utilities, drains, drainage and irrigation ditches and structures, and City-owned property within the Franchise Area. 

· Facility Location Information 

Avista shall provide the City, upon the City's reasonable request, Facility location information in electronic or hard copy showing the location of its Facilities at specific locations within the Franchised Area, to the extent such information is reasonably available. Avista does not warrant the accuracy of any such Facility location information provided and, to the extent the location of Facilities are shown, such Facilities may be shown in their approximate location. With respect to any excavations within the Franchise Area undertaken by or on behalf of Avista or the City, nothing stated in this Franchise is intended (nor shall be construed) to relieve either party of their respective obligations arising under the State one-call law with respect to determining the location of existing underground utility facilities in the vicinity of such excavations prior to commencing work.

· Vegetation Management 

The right of Avista to maintain its Facilities shall include the right, as exercised in Avista's professional discretion, to utilize an integrated vegetation management program to minimize the likelihood that encroaching (either above or below the ground) vegetation can interfere with or limit access to Avista’s Facilities, or pose a threat to public safety and welfare. Avista or its agents may accordingly remove or limit the growth of vegetation which encroaches upon its Gas transmission and distribution corridors within the Franchise Area. 

· Right Of Excavation

For the purpose of implementing the privileges granted under this Franchise, and after any required notification is made to the City, Avista is authorized to make any necessary excavations in, under and across the streets, alleys, roads, rights of way and public grounds within the Franchise Area. Such excavation shall be carried out with reasonable dispatch and with as little interference with or inconvenience to the public as may be feasible. Avista shall remove all debris stemming from excavation and construction. The Right-of-way surface shall be restored by Avista after excavation, in accordance with applicable City and Avista specifications.

· Emergency Work

In the event of an emergency requiring immediate action by Avista to protect the public health and safety through Gas leak mitigation or to protect its Facilities, or the property of the City or other persons in the Franchise Area, Avista may immediately proceed with excavation or other Right-of-way work, with concurrent notice to the City to the extent possible. 

SECTION 4.0   RESERVATION OF CITY'S RIGHTS AND POWERS

The City, in granting this Franchise, does not waive any rights which it may now have or may subsequently acquire with respect to road rights-of-way of the City under this Franchise, and this Franchise shall not be construed to deprive the City of any such powers, rights or privileges which it now has or may hereafter acquire to regulate the use of and to control the City's roads, and rights of way covered by this Franchise. Nothing in the terms of this Franchise shall be construed or deemed to prevent the City from exercising at any time any power of eminent domain granted to it under the laws of this State.

· Necessary Construction/Maintenance By City

The construction, operation and maintenance of Avista's Facilities authorized by this Franchise shall not preclude the City, its agents or its contractors, from grading, excavating, or doing other necessary road work contiguous to Avista’s Facilities, provided that Avista shall be given not less than ten business days' notice of said work, and provided further that the City, its agents and contractors, shall be liable for any damages, including any consequential damages to third parties, caused by said work to any installations belonging to Avista.

· Removal Of Abandoned Facilities

During the Term of this Franchise, or upon a revocation or non-renewal of this Franchise, the City may direct Avista to remove designated abandoned Facilities from the Franchise Area at its own expense and as soon as practicable, but only where such abandoned Facilities constitute a demonstrated threat to public health and safety. If it becomes necessary for the City to remove the designated Facilities the City shall be paid the reasonable and actual costs of removal by Avista.

· Vacation Of Properties By City  

If, at any time, the City shall vacate any road, right of way or other public property which is subject to rights granted by this Franchise, such vacation shall be subject to the reservation of a perpetual easement to Avista for the purpose of operating and maintaining Avista’s Facilities on the affected property pursuant to Idaho Code 50-311. 

SECTION 5.0   RELOCATION OF AVISTA’S FACILITIES

City acknowledges that Avista is obligated to provide gas service and related line extension or relocation of its Facilities for the benefit of its Customers and to require compensation for such services on a non-preferential basis in accordance with applicable Tariffs. 

· Public Project Construction

Whenever the City causes the construction of any Public Project and/or the alteration or improvement of any road, highway or Right-of-way within the Franchise Area, and such construction necessitates the relocation of Avista’s Facilities from their existing location to another location within the Franchise Area, such relocation will be at no cost to the City. City shall notify Avista of any intended or expected requirement or request to relocate Avista’s Facilities as early as practicable, but will make reasonable efforts to provide not less than 120 days prior to any such relocation.  After receipt of such notice, Avista shall complete relocation of its Facilities at least ten days prior to commencement of the project or an agreed upon date by both parties. If any relocation to accommodate the City forces Avista off of a Right-of-way then City will make a reasonable effort to accommodate said relocation on alternative public Right-of-way.

· Public Project Related Relocation Costs 

The City shall have no responsibility for the costs of the relocations described in Section 5.1, however, the City agrees to provide reasonable advance notice to Avista in the event the City requires the subsequent relocation of any Avista Facilities previously relocated per Section 5.1 due to a Public Project. 

· Relocation Of Facilities Requested By Third Parties 

If Avista’s Facilities within the Franchise Area are to be relocated at the request of or for the primary benefit of a third party (including compliance by such party with any condition or requirement associated with approvals or permits to be obtained pursuant to any zoning, land use, construction or other development regulation), Avista is authorized 
to make arrangements with the benefited third party prior to relocation to receive reasonable compensation for such relocation costs incurred.  Avista agrees to indemnify, defend and hold City harmless for any disputes between Avista and such third parties regarding compensation. In the event the required move forces Avista off public right-of-way, City will provide for proper easement or right-of-way to accommodate said relocation. Nothing in this Section 5.3 shall require Avista to bear any cost or expense in connection with the location or relocation of any Facilities then existing pursuant to easement or such other rights not derived from this Franchise.

· Availability of Other Funds

In the event federal, state or other funds are available in whole or in part for utility relocating purposes related to a Public Project as set forth in Section 5.1 above, the City, in its sole discretion, may apply for such funds and Avista will be reimbursed to the extent any such funds are actually obtained and designated for utility relocating costs.

SECTION 6.0   INDEMNITY 

6.1
Indemnification of City

Avista agrees to defend and indemnify the City, its appointed and elected officers and employees, from any and all liabilities, claims, causes of action, losses, damages and expenses, including costs and reasonable attorneys fees, that the City may sustain, incur, become liable for, or be required to pay, as a consequence of or arising from the construction, installation, maintenance, condition or operation of Avista's Facilities in the Franchise Area; provided, however, that this indemnification provision shall not apply to the extent that said liabilities, claims, damages and losses were caused by or result from the negligence of the City, its employees or agents.

6.2
Indemnification of Avista

City agrees to defend and indemnify Avista, its officers and employees, from any and all liabilities, claims, causes of action, losses, damages and expenses, including costs and reasonable attorneys fees, that  Avista may sustain, incur, become liable for, or be required to pay, as a consequence of or arising from the negligent acts or omissions of the City, its officers, employees or agents in connection with City’s obligations under this Franchise; provided, however, that this indemnification provision shall not apply to the extent that said liabilities, claims, damages, losses and so forth were caused by or result from the negligence of Avista, its employees or agents.

SECTION 7.0 FRANCHISE DISPUTE RESOLUTION

· Non-waiver  

Failure of a Party to declare any breach or default of this Franchise immediately upon the occurrence thereof, or delay in taking any action in connection therewith, shall not waive such breach or default, but the Party shall have the right to declare any such breach or default at any time.  Failure of a Party to declare one breach or default does not act as a waiver of the Party’s right to declare another breach or default. In addition, the pursuit of any right or remedy by the City shall not prevent the City from thereafter declaring a revocation and forfeiture for breach of the conditions of the Franchise.

· Revocation and Forfeiture of Franchise

If Avista shall willfully violate or fail to comply with any of the provisions of this Franchise through willful and unreasonable neglect or willful and unreasonable failure to heed or comply with any notice given Avista under the provisions of this grant, this Franchise may be revoked by the City and Avista shall forfeit all rights conferred under the Franchise; provided, however, the City shall give 90-days' written notice of its intention to revoke the Franchise during which period Avista shall have the opportunity to remedy any breach. 

7.3 
Dispute Resolution by the Parties

Disputes regarding the interpretation or execution of the terms of this Franchise that cannot be resolved by Department counterparts representing the Parties, shall be submitted to the City’s Attorney and a representative of Avista’s Legal Department for
 resolution. If a mutually satisfactory or timely resolution cannot then be reached by the above process, prior to resorting to a court of competent jurisdiction, the Parties shall submit the dispute to a non-binding alternate dispute resolution process agreed to by the Parties. 

7.4
Right of Enforcement

No provision of this Franchise shall be deemed to bar the right of the City or Avista to seek judicial relief from a violation of any provision of the Franchise to recover monetary damages for such violations by the other party or to seek enforcement of the other Party’s obligations under this Franchise by means of specific performance, injunctive relief or any other remedy at law or in equity.  Any litigation between the City 
and Avista arising under or regarding this Franchise shall occur, if in the state courts, in Shoshone County, Idaho, a court of competent jurisdiction, and if in the federal courts, in the United States District Court for the District of Idaho.  

7.5
Attorneys’ Fees and Costs

Each Party shall pay for its own attorneys’ fees and costs incurred in any dispute resolution process or legal action arising out of the existence of this Franchise. 

SECTION 8.0   GENERAL PROVISIONS

· Franchise As Contract, No Third Party Beneficiaries

This Franchise is a contract between the Parties and binds and benefits the Parties and their respective successors and assigns. This Franchise does not and is not intended to confer any rights or remedies upon any persons, entities or beneficiaries other than the Parties.  

· Force Majeure

In the event that Avista is delayed in or prevented from the performance of any of its obligations under the Franchise by circumstances beyond Avista’s control (Force Majeure) including, without limitation, third party labor disputes, fire, explosion, flood, earthquake, power outage, acts of God, war or other hostilities and civil commotion, then Avista’s performance shall be excused during the period of the Force majeure occurrence. Avista will use all commercially reasonable efforts to minimize the period of the disability due to the occurrence. Upon removal or termination of the occurrence Avista will promptly resume performance of the affected Franchise obligations in an orderly and expeditious manner. 
· Prior Franchises Superseded

As of the Effective Date this Franchise shall supersede all prior gas franchises for the Franchise Area previously granted to Avista or its predecessors by City, and shall affirm, authorize and ratify all prior installations authorized by permits or other action not previously covered by franchise.  Termination of the prior Franchise shall not, however, relieve the Parties from any obligations which accrued under said Franchise prior to its termination, including but not limited to, any outstanding indemnity, reimbursement or administrative fee payment obligations. 

· Severability


The Franchise is granted pursuant to the laws of the State of Idaho relating to the granting of such rights and privileges by City. If any article, section, sentence, clause, or phrase of this Franchise is for any reason held illegal, invalid, or unconstitutional, such invalidity shall not affect the validity of the Franchise or any of the remaining portions. The invalidity of any portion of this Franchise shall not abate, reduce, or otherwise affect any obligation required of Avista.

· Changes or Amendments

No change or amendment to this Franchise shall be effective until lawfully adopted by the City and agreed to by Avista.

· Supremacy and Governing Law  

This Agreement shall be interpreted, construed and enforced in all respects in accordance with the laws of the State of Idaho. In the event of any conflict between this Franchise and any City ordinance, regulation or permit, the provisions of this Franchise shall control  Notwithstanding the above, the City acknowledges that Avista is subject to its Tariff with the Commission, and while this relationship is separate and not binding between the Parties to this Franchise, in the event the terms of this Franchise create a 
conflict under Avista’s Tariff, Avista may be required to suspend or abandon this Franchise if such conflict is not capable to being resolved. Such suspension or abandonment shall be in accordance with Section 8.10 below. Avista agrees that it will not knowingly petition or persuade the Commission to amend or modify its Tariff to create a conflict. 

8.7
Headings

The headings or titles in this Franchise are for the purpose of reference only and shall not in any way affect the interpretation or construction of this Franchise.

8.8
Acceptance of Franchise.  

Avista shall, within 30 days after passage of this Ordinance, file with the City Clerk, its acceptance of the terms and conditions of this Franchise. 

· Franchise Effective Date

The Effective Date of this Franchise shall be October 1, 2012, after passage, approval and legal publication of this ordinance as provided by law, and provided that it has been duly accepted by Avista as specified above.

· Abandonment or Suspension of Franchise Rights and Obligations

            Avista may at any time abandon the rights and authorities granted hereunder, providedthat six (6) months’ written notice of intention to abandon is given to City. In addition, pursuant to Section 8.6 and in the event a conflict exists between the terms of this Franchise and Avista’s Tariff with the Commission that cannot be resolved, Avista may suspend or abandon the rights and obligations of this Franchise upon reasonable notice to the City. 

PASSED under suspension of the rules upon which a roll call vote was taken and duly enacted an Ordinance of the City of Kellogg, Shoshone County, Idaho at a convened meeting of the City of Kellogg City Council held on the 8th day of August 2012.

                                                                                          










__________________________ 

                                                                                           Mayor Mac Pooler

ATTEST:

_________________________________ 

City Clerk/Treasurer Terry Sharp 


CITY OF KELLOGG, IDAHO

ORDINANCE NO. 557

AN ORDINANCE OF THE CITY OF KELLOGG, SHOSHONE COUNTY IDAHO, GRANTING AVISTA CORPORATION, d/b/a AVISTA UTILITIES, A WASHINGTON CORPORATION, A  NONEXCLUSIVE FRANCHISE TO LOCATE, CONSTRUCT, INSTALL, OWN, MAINTAIN, REPAIR, REPLACE, EXTEND, OPERATE AND USE ELECTRIC FACILITIES AND APPURTENANCES IN, UPON, OVER, UNDER, ALONG, AND ACROSS THE PUBLIC RIGHT OF WAY UNDER THE JURISDICTION OF THE CITY OF KELLOGG FOR PURPOSES OF THE TRANSMISSION, DISTRIBUTION AND CONTROL OF ELECTRICITY;  PROVIDING FOR A FRANCHISE FEE; PROVIDING TERMS AND CONDITIONS OF THE FRANCHISE; AND PROVIDING AN EFFECTIVE DATE THEREOF.

Avista Corporation dba Avista Utilities (“Avista”), a Washington Corporation, which is authorized to do business within the state of Idaho, has filed with the City of Kellogg, State of Idaho (the "City") a written application for a renewal of its Franchise to locate, access, construct, operate, maintain and use such plants, works, poles, elevated wires, underground cables, equipment and appurtenances over, under, along and across all of City's rights of way and public property in the City for the purposes of the transmission, control and distribution and sale of Electricity; and the City has determined it is in the interest of persons and businesses in this jurisdiction to have access to Avista's services;

THEREFORE, THE CITY OF KELLOGG DOES ORDAIN:

SECTION 1.0   DEFINITIONS

For the purposes of this Franchise the following terms, phrases, words and their derivations shall have the meaning given in this Section.  When not inconsistent with the context, words used in the present tense include the future, words in the plural include the singular, and words in the singular include the plural.  Words not defined shall be given their common and ordinary meaning. 

1) Avista.  “Avista” means Avista Corporation, dba Avista Utilities, a Washington corporation, and its respective successors and assigns, agents and contractors.
2) City. “City” means the City of Kellogg, a municipal corporation of the State of Idaho, and its respective successors and assigns.

3) Commission. “Commission” means the Idaho Public Utilities Commission, or such successor regulatory agency having jurisdiction over investor-owned public utilities in the State of Idaho. 

· Days. “Days” means business days.
1.5    
Facilities.  “Facilities” means, collectively, any and all electric transmission, and distribution systems and appurtenances owned by Avista, now and in the future in the Franchise Area, including but not limited to poles, towers, overhead and underground 
wires and cables, conduits, vaults, transformers, meters, meter-reading devices, communication and control systems and other equipment, appliances, fixtures, attachments, appurtenances and other items necessary, convenient, or in any way appertaining to any and all of the foregoing for the purposes of transmission, distribution, and control of electricity, whether the same be located above or below ground.

1.6
Franchise.  “Franchise” means the grant by the City of rights, privileges and authority embodied in this Ordinance.

1.7
Franchise Area.  “Franchise Area” means the surface and space above and below all rights-of-way for:

· public roads, streets, avenues, alleys, bridges, tunnels, easements, and highways of the City, as now laid out, platted, dedicated, acquired or improved within the present corporate limits of the City;

· public roads, streets, avenues, alleys, bridges, tunnels, easements, and highways that may hereafter be laid out, platted, dedicated, acquired or improved within the present corporate limits of the City and as such limits may be extended by annexation or otherwise during the term of this Franchise; 

· all City-owned utility easements dedicated for the placement and location of various utilities, provided such easements would permit Avista to fully exercise the rights granted under this Franchise within the area covered by the easement; and

· any other specifically designated City-owned property. 

1.8
Maintenance, maintaining, or maintain.  The meaning of the terms “Maintenance, maintaining, or maintain” includes, without limit, repairing, replacing, upgrading, examining, testing, inspecting, and removing Avista Facilities, vegetation management, digging and excavating, and restoration of affected right-of-way surfaces.

· Parties.  “Parties” means City and Avista collectively. 

· Party. “Party” means either City or Avista individually.

· Person. “Person” means a business entity or natural person.

1.12 
Public Project. “Public Project” means any City or other government-funded capital improvement project on the Rights-of-way or City property within the Franchise Area. 

1.13
Right-of-way. “Right-of-way” means the surface of and the space along, above, and below any street, road, highway, freeway, lane, sidewalk, alley, utility easement and/or right-of-way now or hereafter held or administered by the City.

1.14 
State.  “State” means the State of Idaho.

1.15 
Tariff.  “Tariff” means the rate schedules, rules, and regulations relating to utility service, filed with and approved by the Commission during the term of this Franchise. 

SECTION 2.0   GRANT OF FRANCHISE


City hereby grants to Avista the right, power, privilege and authority to enter upon all roads, rights of way, streets, alleys, highways, public places or structures, lying within the Franchise Area to locate, construct, operate and maintain its Facilities for the purpose of controlling, transmitting and distributing electricity, as may be necessary to provide electric service to Customers within the Franchise Area.

· Effective Date

This Ordinance is effective as of the date of approval, passage and publication as required by law.

· Term

The rights, privileges and Franchise hereby granted to Avista will extend for a term of 25 years from the Effective Date, and shall continue year-to-year thereafter, until it is otherwise renewed, or terminated by either Party, with not less than 180 days prior written notice to the other Party. 

2.3
Non-Exclusive Franchise
This Franchise is not, and will not be deemed to be, an exclusive Franchise. This Franchise shall not in any manner prohibit the City from granting other franchises within the Franchise Area that do not interfere with Avista's rights under this Franchise. This Franchise shall not prohibit or prevent the City from using the Franchise Area or affect 
the jurisdiction of the City over the same or any part thereof. City may not, however, award an electric franchise to another party under more favorable or less onerous terms than those of this Franchise without this Franchise being amended to reflect such more favorable or less onerous terms. 
2.4
Notice of City’s Intent to Compete With Avista
In consideration of Avista’s undertaking pursuant to this Franchise, the City agrees that in the event the City intends to engage in the business of providing Electric service during the life of this Franchise or any extension of this Franchise, in competition with Avista, the City will provide Avista with six months notice of such action. 
· Assignment Of Franchise

Avista shall have the right to assign its rights, benefits and privileges under this Franchise.  Any assignee shall, within thirty (30) days of the date of any assignment, file written notice of the assignment with the City together with its written acceptance of all terms and conditions of this Franchise.  As permitted by law and Commission regulation, Avista shall have the right, without notice to or consent of the City, to mortgage or hypothecate its rights, benefits and privileges in and under this Franchise as security for indebtedness. 

· Franchise Fees

As compensation for the franchise granted by this ordinance, Avista shall pay to the City an amount equal to one percent (1%) of the annual gross revenue collected by Avista from its customers for electricity consumed within the City.  Gross revenue will be computed by deducting from the total electric billings of Avista the total net write-off of uncollectible accounts.  The City has the right to increase its franchise fee up to three percent (3%), by obtaining Avista’s approval or the approval of a majority of the City voting on the question at an election held in accordance with Chapter 4, Title 50, Idaho Code.  Any such vote to increase the franchise fee hereunder shall provide that the increased franchise fee will apply to any electric service provider (other than the City) who utilizes the City’s Right-of-way to provide electric service within the City, during the term of this Franchise.  

SECTION 3.0   AVISTA’S OPERATIONS AND MAINTENANCE

3.1
Compliance with Laws, Regulations, Codes and Standards

In carrying out any authorized activities under the privileges granted by this Franchise, Avista shall meet accepted industry standards and codes and shall comply with all applicable laws, regulations and ordinances of any governmental entity with jurisdiction over Avista’s Facilities in the Franchise Area. This includes all applicable, laws, regulations and ordinances existing as of the Effective Date or may be subsequently enacted by any governmental entity with jurisdiction over Avista’s operations within the Franchise Area. The City shall have the right to make and enforce 
reasonable rules and regulations pertaining to the conduct of Avista's operations within the Franchise Area. Prior to the adoption of any new rule, procedure or policy, Avista shall be provided a written draft document for comment with a response period of not less than thirty days. Service shall be supplied to the City and its inhabitants in accordance with Avista's rules and regulations and Tariffs currently or subsequently filed with and approved by the Commission.

· Facility Location and Non-Interference

Avista shall have the discretion to determine the placement of its Facilities as may be necessary to provide safe and reliable electric service within the Franchise Area,
 subject to the following non-interference requirements. All construction, installation, repair, relocation or operation of Avista’s Facilities performed by Avista in the Franchise Area will be done in such a manner as not to interfere with the existing facilities or construction and maintenance of other utilities (public or private) including drains, drainage ditches and structures, irrigation ditches and structures located therein, nor with the grading or improvement of the Franchise Area or vehicular use within the Franchise Area.

· 
Facility Location Information

Avista shall provide the City, upon the City's reasonable request, Facility location information in electronic or hard copy showing the location of its Facilities at specific locations within the Franchised Area, to the extent such information is reasonably
available. Avista does not warrant the accuracy of any such Facility location information provided and, to the extent the location of Facilities are shown, such Facilities may be shown in their approximate location. With respect to any excavations within the Franchise Area undertaken by or on behalf of Avista or the City, nothing stated in this Franchise is intended (nor shall be construed) to relieve either party of their respective obligations arising under the State one-call law with respect to determining the location of existing underground utility facilities in the vicinity of such excavations prior to commencing work.

3.4
Vegetation Management -- Trimming/Removal Of Trees

State law requires electric utilities to comply with the National Electric Safety Code, including the guidance in the Code for the trimming or removal of vegetation interfering or potentially interfering with energized power lines. The right of Avista to maintain its Facilities and appurtenances under this Franchise shall accordingly include the right, as exercised in Avista's professional discretion, to utilize an integrated vegetation management program to minimize the likelihood that vegetation encroaching (either above or below the ground) on Avista’s facilities can lead to power outages and other threats to public safety and welfare. Avista or its agents may inhibit the growth of, prune, or remove any trees and vegetation which overhangs or encroaches upon its electric transmission and distribution corridors within the Franchise Area, whether such trees or vegetation originate within or outside of the Right-of-way.  Nothing contained in this Section shall prevent Avista, when necessary and with the approval of the record owner of the property on which they may be located, from pruning or removing any trees which overhang the Franchise Area and may interfere with Avista’s Facilities.

3.5
Right Of Excavation
For the purpose of implementing the privileges granted under this Franchise, and after any required notification is made to the City, Avista is authorized to make any necessary excavations in, under and across the streets, alleys, roads, rights of way and public grounds within the Franchise Area. Such excavation shall be carried out with reasonable dispatch and with as little interference with or inconvenience to the public as may be feasible. Avista shall remove all debris stemming from excavation and construction. The Right-of-way surface shall be restored by Avista after excavation, in accordance with applicable City and Avista specifications.

3.6
Emergency Work

In the event of an emergency requiring immediate action by Avista to protect the public health and safety or to protect its Facilities, or the property of the City or other persons in the Franchise Area, Avista may immediately proceed with excavation or other Right-of-way work, with concurrent notice to the City to the extent possible. 

SECTION 4.0   RESERVATION OF CITY'S RIGHTS AND POWERS

The City, in granting this Franchise, does not waive any rights which it may now have or may subsequently acquire with respect to road rights-of-way of the City under this Franchise, and this Franchise shall not be construed to deprive the City of any such powers, rights or privileges which it now has or may hereafter acquire to regulate the use of and to control the City's roads and rights of way covered by this Franchise. Nothing in the terms of this Franchise shall be construed or deemed to prevent the City from exercising at any time any power of eminent domain granted to it under the laws of this State.

· Necessary Construction/Maintenance By City

The construction, operation and maintenance of Avista's Facilities authorized by this Franchise shall not preclude the City, its agents or its contractors, from grading, excavating, or doing other necessary road work contiguous to Avista’s Facilities, provided that Avista shall be given not less than ten business days' notice of said work, and provided further that the City, its agents and contractors, shall be liable for any damages, including any consequential damages to third parties, caused by said work to any Facilities belonging to Avista.

· Removal Of Abandoned Facilities

During the Term of this Franchise, or upon a revocation or non-renewal of this Franchise, the City may direct Avista to remove designated abandoned Facilities from 
the Franchise Area at its own expense and as soon as practicable, but only where such abandoned Facilities constitute a demonstrated threat to public health and safety. If it becomes necessary for the City to remove the designated Facilities the City shall be paid the reasonable and actual costs of removal by Avista.

· Vacation Of Properties By City  

If, at any time, the City shall vacate any road, right of way or other public property which is subject to rights granted by this Franchise, such vacation shall be subject to the reservation of a perpetual easement to Avista for the purpose of operating and maintaining Avista’s Facilities on the affected property pursuant to Idaho Code 50-311. 

· Utility Pole Attachments by City

City shall be permitted, upon reasonable notice to Avista and without charge by Avista, to attach its traffic control, street lighting, fire and police communications equipment to Avista’s poles in the Franchise Area, but at the City’s own risk and only in accordance with standard safety practices, codes and Avista specifications.  If there is not sufficient space available on Avista’s structures such structures may be changed, altered, or rearranged at the expense of the City so as to provide proper clearance and capacity for City facilities.  Such City facilities shall be subject to removal or repositioning by Avista to the extent necessary for utility worker safety and the proper construction, maintenance, operation, or repair of Avista’s Facilities and appurtenances.  City assumes all responsibility for the installation and maintenance of City’s facilities installed on Avista’s Facilities.

4.5
Change of Boundaries of the City


Any subsequent additions or modifications of the boundaries of the City, whether by annexation, consolidation, or otherwise, shall be subject to the provisions of this Franchise as to all such areas.  The City shall notify Avista of the scope of any change of boundaries not less than thirty (30) days prior to such change becoming effective.
SECTION 5.0   RELOCATION OF AVISTA’S FACILITIES

City acknowledges that Avista is obligated to provide electric service and related line extension, relocation or conversion of its Facilities for the benefit of its Customers and to require compensation for such services on a non-preferential basis in accordance with applicable Tariffs. 

· Public Project Construction

Whenever the City causes the construction of any Public Project and/or the alteration or improvement of any road, highway or Right-of-way within the Franchise Area, and such construction necessitates the relocation of Avista’s Facilities from their
existing location to another location within the Franchise Area, such relocation will be at no cost to the City. City shall notify Avista of any intended or expected requirement or request to relocate Avista’s Facilities as early as practicable, but will make reasonable efforts to provide not less than 120 days prior to any such relocation.  After receipt of such notice, Avista shall complete relocation of its Facilities at least ten days prior to commencement of the project or an agreed upon date by both parties. If any relocation to accommodate the City forces Avista off of a Right-of-way then City will make a reasonable effort to accommodate said relocation on alternative public Right-of-way. 
5.2
Public Project Related Relocation Costs 

The City shall have no responsibility for the costs of the relocations described in Section 5.1, however, the City agrees to provide reasonable advance notice to Avista in the event the City requires the subsequent relocation of any Avista Facilities previously relocated per Section 5.1 due to a Public Project. 

5.3
Relocation Of Facilities Requested By Third Parties 

If Avista’s Facilities within the Franchise Area are to be relocated at the request of or for the primary benefit of a third party (including compliance by such party with any condition or requirement associated with approvals or permits to be obtained pursuant to any zoning, land use, construction or other development regulation), Avista is authorized to make arrangements with the benefited third party prior to relocation to receive reasonable compensation for such relocation costs incurred.  Avista agrees to indemnify, 
defend and hold City harmless for any disputes between Avista and such third parties regarding compensation. In the event the required move forces Avista off public right-of-way, City will provide for proper easement or right-of-way to accommodate said relocation. Nothing in this Section 5.3 shall require Avista to bear any cost or expense in connection with the location or relocation of any Facilities then existing pursuant to easement or such other rights not derived from this Franchise.  

5.4
Temporary Relocation of Facilities Requested by Third Parties 

At the request of any Person holding a valid permit or other written permission from the City, and upon reasonable advance notice and payment by the permit holder of Avista’s expenses of such temporary change, Avista will temporarily raise, lower or remove its Facilities as necessary to accommodate a permittee of the City desiring to move over-sized structures or equipment along or across the Right-of-Way in the Franchise Area.

5.5
Conversion of Existing Overhead Electric Facilities

City, subject to applicable laws, rules, regulations and tariffs, may direct Avista to convert from above ground to below ground, wires for the distribution of electricity if such installation is feasible, practical and required for the public interest, safety and convenience. The incremental cost of such conversion of existing overhead Facilities shall be borne and paid by the City or other party requesting the same, subject to law and such rules, regulations, and Tariffs of the Commission.  

5.6
Availability of Other Funds

In the event federal, state or other funds are available in whole or in part for utility relocating purposes related to a Public Project as set forth in Section 5.1 above, the City, in its sole discretion, may apply for such funds and Avista will be reimbursed to the extent any such funds are actually obtained and designated for utility relocating costs.

SECTION 6.0   INDEMNITY 

6.1
Indemnification of City

Avista agrees to defend and indemnify the City, its appointed and elected officers and employees, from any and all liabilities, claims, causes of action, losses, damages and expenses, including costs and reasonable attorneys fees, that the City may sustain, incur, become liable for, or be required to pay, as a consequence of or arising from the construction, installation, maintenance, condition or operation of Avista's Facilities in the Franchise Area; provided, however, that this indemnification provision shall not apply to the extent that said liabilities, claims, damages and losses were caused by or result from the negligence of the City, its employees or agents.

6.2
Indemnification of Avista

City agrees to defend and indemnify Avista, its officers and employees, from any and all liabilities, claims, causes of action, losses, damages and expenses, including costs and reasonable attorneys fees, that  Avista may sustain, incur, become liable for, or be required to pay, as a consequence of or arising from the negligent acts or omissions of the City, its officers, employees or agents in connection with City’s obligations under this Franchise; provided, however, that this indemnification provision shall not apply to the extent that said liabilities, claims, damages, losses and so forth were caused by or result from the negligence of Avista, its employees or agents.

SECTION 7.0 FRANCHISE DISPUTE RESOLUTION

· Non-waiver  

Failure of a Party to declare any breach or default of this Franchise immediately upon the occurrence thereof, or delay in taking any action in connection therewith, shall not waive such breach or default, but the Party shall have the right to declare any such breach or default at any time.  Failure of a Party to declare one breach or default does not act as a waiver of the Party’s right to declare another breach or default. In addition, the pursuit of any right or remedy by the City shall not prevent the City from thereafter declaring a revocation and forfeiture for breach of the conditions of the Franchise.
· Revocation and Forfeiture of Franchise

If Avista shall willfully violate or fail to comply with any of the provisions of this Franchise through willful and unreasonable neglect or willful and unreasonable failure to heed or comply with any notice given Avista under the provisions of this grant, this Franchise may be revoked by the City and Avista shall forfeit all rights conferred under the Franchise; provided, however, the City shall give 90-days' written notice of its intention to revoke the Franchise during which period Avista shall have the opportunity to remedy any breach. 

7.3 
Dispute Resolution by the Parties

Disputes regarding the interpretation or execution of the terms of this Franchise that cannot be resolved by Department counterparts representing the Parties, shall be submitted to the City’s Attorney and a representative of Avista’s Legal Department for resolution. If a mutually satisfactory or timely resolution cannot then be reached by the above process, prior to resorting to a court of competent jurisdiction, the Parties shall submit the dispute to a non-binding alternate dispute resolution process agreed to by the Parties. 

7.4
Right of Enforcement

No provision of this Franchise shall be deemed to bar the right of the City or Avista to seek judicial relief from a violation of any provision of the Franchise to recover monetary damages for such violations by the other party or to seek enforcement of the other Party’s obligations under this Franchise by means of specific performance, injunctive relief or any other remedy at law or in equity.  Any litigation between the City and Avista arising under or regarding this Franchise shall occur, if in the state courts, in Shoshone County, Idaho, a court of competent jurisdiction, and if in the federal courts, in the United States District Court for the District of Idaho.  

7.5
Attorneys’ Fees and Costs

Each Party shall pay for its own attorneys’ fees and costs incurred in any dispute resolution process or legal action arising out of the existence of this Franchise. 

SECTION 8.0   GENERAL PROVISIONS

· Franchise As Contract, No Third Party Beneficiaries

This Franchise is a contract between the Parties and binds and benefits the Parties and their respective successors and assigns. This Franchise does not and is not intended to confer any rights or remedies upon any persons, entities or beneficiaries other than the Parties.  

· Force Majeure

In the event that Avista is delayed in or prevented from the performance of any of its obligations under the Franchise by circumstances beyond Avista’s control (Force Majeure) including, without limitation, third party labor disputes, fire, explosion, flood, earthquake, power outage, acts of God, war or other hostilities and civil commotion, then Avista’s performance shall be excused during the period of the Force majeure occurrence. Avista will use all commercially reasonable efforts to minimize the period of 
the disability due to the occurrence. Upon removal or termination of the occurrence Avista will promptly resume performance of the affected Franchise obligations in an orderly and expeditious manner. 
· Prior Franchises Superseded

As of the Effective Date this Franchise shall supersede all prior electric franchises for the Franchise Area previously granted to Avista or its predecessors by City, and shall affirm, authorize and ratify all prior installations authorized by permits or other action not previously covered by franchise.  Termination of the prior Franchise shall not, however, relieve the Parties from any obligations which accrued under said Franchise prior to its termination, including but not limited to, any outstanding indemnity, reimbursement or administrative fee payment obligations. 

· Severability


The Franchise is granted pursuant to the laws of the State of Idaho relating to the granting of such rights and privileges by City. If any article, section, sentence, clause, or
phrase of this Franchise is for any reason held illegal, invalid, or unconstitutional, such invalidity shall not affect the validity of the Franchise or any of the remaining portions. The invalidity of any portion of this Franchise shall not abate, reduce, or otherwise affect any obligation required of Avista.

· Changes or Amendments

No change or amendment to this Franchise shall be effective until lawfully adopted by the City and agreed to by Avista.

· Supremacy and Governing Law  

This Agreement shall be interpreted, construed and enforced in all respects in accordance with the laws of the State of Idaho. In the event of any conflict between this Franchise and any City ordinance, regulation or permit, the provisions of this Franchise shall control.  Notwithstanding the above, the City acknowledges that Avista is subject to its Tariff with the Commission, and while this relationship is separate and not binding between the Parties to this Franchise, in the event the terms of this Franchise create a conflict under Avista’s Tariff, Avista may be required to suspend or abandon this Franchise if such conflict is not capable to being resolved. Such suspension or abandonment shall be in accordance with Section 8.10 below. Avista agrees that it will not knowingly petition or persuade the Commission to amend or modify its Tariff to create a conflict. 

8.7
Headings

The headings or titles in this Franchise are for the purpose of reference only and shall not in any way affect the interpretation or construction of this Franchise.

8.8
Acceptance of Franchise.  

Avista shall, within 30 days after passage of this Ordinance, file with the City Clerk, its acceptance of the terms and conditions of this Franchise. 

· Franchise Effective Date

The Effective Date of this Franchise shall be October 1, 2012, after passage, approval and legal publication of this ordinance as provided by law, and provided that it has been duly accepted by Avista as specified above.

· Abandonment or Suspension of Franchise Rights and Obligations

Avista may at any time abandon the rights and authorities granted hereunder, provided

that six (6) months’ written notice of intention to abandon is given to City. In addition, pursuant to Section 8.6 and in the event a conflict exists between the terms of this Franchise and Avista’s Tariff with the Commission that cannot be resolved, Avista may suspend or abandon the rights and obligations of this Franchise upon reasonable notice to the City. 

PASSED under suspension of the rules upon which a roll call vote was taken and duly enacted an Ordinance of the City of Kellogg, Shoshone County, Idaho at a convened meeting of the City of Kellogg City Council held on the 8th day of August 2012.

                                                                                          










________________________ 

                                                                                           Mayor Mac Pooler

ATTEST:

________________________________ 

City Clerk/Treasurer Terry Sharp 


It was moved by Terry Douglas and seconded by Todd Goodson to pass Ordinance # 556 Avista Gas Franchise & Ordinance  #557 Avista Electric Franchise.  A roll call vote of the Council resulted as follows:
Goodson-Aye

Norris-Aye

Head-Aye

Douglas-Aye

Aamodt-Nay
Mercado-Aye
Motion carried.

It was moved by Todd Goodson and seconded by Mark Aamodt to have summaries of both ordinance # 556 & # 557 published in the paper.  Motion carried.

Resolution # 240 Fee Increases

It was moved by Dennis Norris and seconded by Terry Douglas to pass Resolution #240 related to fee increases for sanitation, sewer maintenance and Greenwood Cemetery fees.  Motion carried.

RESOLUTION # 240

A Resolution of the City of Kellogg, Shoshone County, State of Idaho initiating fee increases for miscellaneous City services.

City of Kellogg

Shoshone County, Idaho

WHEREAS, the City of Kellogg has a need to charge for certain services.

WHEREAS, pursuant to Idaho Code 63-1311A the City of Kellogg held a hearing on the fee increases.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City of Kellogg that as follows:

SECTION 1:  As of October 1, 2012 the fees for garbage and refuge pickup be increased as per Exhibit A attached hereto.

SECTION 2:  As of October 1, 2012 the fees for sewer maintenance be increased as per Exhibit B attached hereto.

SECTION 3:  As of October 1, 2012 the fees for Greenwood Cemetery be increased as per Exhibit C attached hereto.

BE IT FURTHER RESOLVED, this Resolution shall take effect and be in force from and after its passage and approval.

Dated, this 8th day of August, 2012.








City of Kellogg








Shoshone County, Idaho








By__________________ 

                                                                        Mac Pooler, Mayor

ATTEST:

_________________________ 

Terry Sharp, City Clerk

	EXHIBIT A Sanitation
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	SANI RATE 10/01/12
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	rate # 
	Title
	
	new rate
	
	
	
	new rate
	

	
	
	
	
	
	
	
	
	

	101
	2 cans once
	
	$10.00
	117
	4 yd twice
	
	$67.92
	

	102
	3 cans once
	
	$12.32
	118
	6 yd twice
	
	$76.29
	

	103
	4 cans once
	
	$14.74
	119
	1 yd three
	
	$31.74
	

	104
	2 cans twice
	
	$18.21
	120
	1 1/2 three
	
	$47.70
	

	105
	4 cans twice
	
	$27.70
	121
	2 yd three
	
	$63.65
	

	106
	5  can twice
	
	$32.38
	122
	4 yd three
	
	$101.88
	

	107
	2 cans three
	
	$26.53
	123
	6 yd three
	
	$114.41
	

	108
	6 cans once
	
	$20.58
	124
	1 yd four
	
	$42.33
	

	109
	1 yd once
	
	$10.58
	125
	1 1/2 four
	
	$63.60
	

	110
	1 1/2 once
	
	$15.90
	126
	2 yd four
	
	$84.87
	

	111
	2 yd once
	
	$21.21
	127
	4 yd four
	
	$135.89
	

	112
	4 yd once
	
	$33.96
	128
	6 yd four
	
	$152.58
	

	113
	6 yd once
	
	$38.17
	129
	2 cans once
	
	$1.48
	

	114
	1 yd twice
	
	$21.17
	130
	1 1/2 yd five
	
	$79.50
	

	115
	1 1/2 twice
	
	$31.80
	131
	2 yd five
	
	$106.09
	

	116
	2 yd twice
	
	$42.44
	132
	6 2yd five
	
	$636.38
	

	
	
	
	
	133
	1/2 yd
	
	$5.32
	

	
	
	
	
	134
	6 yd five
	
	$190.70
	

	
	
	
	
	
	
	
	
	

	301
	1 yd
	
	$9.95
	Roll offs
	20 yd
	
	per dump
	90

	302
	1 1/2 yd
	
	$12.17
	
	30 yd
	
	per dump
	115

	303
	2 yd
	
	$14.43
	
	
	
	
	

	304
	4 yd
	
	$19.90
	Roll  off
	$4.00  per day one week minimum - $24.00

	305
	6 yd
	
	$26.53
	rental
	$95 per month
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	


	EXHIBIT B Sewer Maintenance
	

	
	
	
	

	Sewer Maintenance Fee 10/01/12
	

	
	
	
	

	701
	Residential
	
	$4.00

	702
	Church
	
	$12.00

	703
	Schools
	
	$12.00

	704
	Com. Small
	
	$9.00

	705
	Com. Large
	
	$12.00

	706
	Industrial
	
	$15.00

	707
	Multiple
	
	$3.00


EXHIBIT C - Cemetery
The City of Kellogg proposes the following policies/charges for GREENWOOD CEMETERY, effective October 1, 2012.  

All lots for immediate interment, Opening & Closing fee, charge for liners, etc. and other charges as specified below must be paid in full before interment.

1. The City (only) shall Open & Close graves, and, at the following charges:

Adult-size. . . . . . . . . . . .  $400.00

Smaller-size. . . . . . . . . .  $200.00


Also, a charge of $200.00 shall be made when an actual burial takes place on a Saturday, a Sunday or a holiday.  These burials are subject to personnel being available to do the work on these days.

2. Liners, or similar containers, are required for all burials at Greenwood Cemetery.  Said liners, or similar containers, shall be provided by the City at a cost of $400.00 plus tax $24.00, subject to change when the cost of them is increased by our supplier(s).  A charge of $35.00 will be made for City assistance when a concrete vault, or other similar container, is installed by an outside firm.  If installation of this type of container is done in the winter-time, or, when other extreme circumstances are encountered, there could be an additional charge.  (Note:  This winter-time/extreme circumstances charge must be discussed and agreed to before any work will be done.)

3. If a Grave Box is furnished for a burial, by a party/parties other than the City, instead of the Liner(s) mentioned in 3 and the City must open and close the grave site, a charge of $400.00 will be made by the City.

4. The City shall set all stones, monuments, etc.  The City shall do all concrete work, including that associated with vases, at the following charges:

Regular markers (12” x 24”, or smaller). . . . . . . . . . . . . . . $85.00

Larger markers (larger than 12” x 24”). . . . . . . . . . . . . . . $100.00

Setting vases & flower cups (in single concrete setting). . $50.00

If one vase/flower cup setting is part of the marker setting, the additional charge will be $25.00, instead of $50.00.  *For additional vases/cups, the charge(s) will be $12.50 each.

The following prices shall be charged for cemetery lots throughout Greenwood Cemetery.  


All full-size lots, in all sections. . . . . . . . . . . . . . . . . . $500.00

Inurnment or Child-size/infant-size lots, in all sections.. . .$200.00

5. Lots may be purchased for future use.  The lots may be purchased on terms, with full payment to be made within 6 months from date of sale.  (Includes lot and perpetual care.)

6. Only three burials will be allow on any one lot.  ( One interment and two inurnments or three inurnments).

7. Inurnment of cremains with the purchase of any lot at Greenwood Cemetery shall only be done by the City, and, at the following charges:

First burial. . . . . . . . . . . . . . $100.00

 Addition burials on the same lot. . . . . . . . . $200.00


An additional charge of $100.00 shall be made when an inurnment takes place on a Saturday, a Sunday or a holiday.

8. Urn Wall:  Niches in all units of the Urn Wall(s) are sold at the following schedule:

All Rows . . . . . . . . . . $725.00


These charges are based upon double occupancy, i.e., 2-name bars, family name, vase and holder, and, they are subject to change when costs related to them are increased* by our supplier(s).  All urn wall niches for immediate inurnment must be paid in full before inurnment.  The niches may be purchased for use in the future on terms, with full payment to be made within 6 months from date of sale.


Inurnment of cremains in any niche in any Urn Wall at Greenwood Cemetery shall only be done by the City.  Additional charge of  $100.00 for Saturday, Sunday or Holiday inurnment, payable before the fact.  These inurnments are subject to personnel being available to do the work on these days.

9. All of the above policies/charges are subject to change without notice, and, the charges are payable at the office of the City Clerk, 1007 McKinley Avenue, Kellogg,  ID  83837.  Telephone: (208) 786-9131.  FAX (208) 784-1100.

Ordinance 558 2012/2013 Fiscal Year Budget

ORDINANCE NO.  558

AN ORDINANCE ENTITLED THE ANNUAL APPROPRIATION ORDINANCE FOR

THE FISCAL YEAR BEGINNING OCTOBER 1, 2012 APPROPRIATING THE SUM

OF $2,546,296 TO DEFRAY THE EXPENSE AND LIABILITIES OF THE CITY OF

KELLOGG FOR SAID FISCAL YEAR, AUTHORIZING A LEVY OF A SUFFICIENT

TAX UPON THE TAXABLE PROPERTY AND SPECIFYING THE OBJECTS AND

PURPOSE FOR WHICH SAID APPROPRIATION IS MADE.

BE IT ORDAINED by the Mayor and City Council of the City of Kellogg, Shoshone

County, Idaho.


Section 1:  That the sum of $2,546,296 be, and the same is appropriated to defray

the necessary expenses and liabilities of the City of Kellogg, Shoshone County, Idaho for the fiscal year beginning October 1, 2012.


Section 2:  The objects and purposes for which such appropriation is made, and

the amount of each object and purpose is as follows:

ESTIMATED EXPENDITURES

GENERAL FUND






982,376

STREET FUND






474,655

SEWER FUND                                                                           93,700

LIBRARY FUND






  73,704

RECREATION FUND




            101,658

RADIO BASE FUND





  34,100

SANITATION FUND





256,300

REVENUE SHARING FUND



            134,970

LIABILITY INSURANCE FUND




  33,173

CAPITAL FUND






  86,730

DEPOT FUND






  24,460

CEMETERY FUND






  41,770

McKINLEY AVENUE FUND




175,000

LEASES







  32,800

IMPACT FEES






       900

GRAND TOTAL OF ALL EXPENDITURES

        $2546,296


Section 3:  That a general tax levy on all taxable property within the City of Kellogg be levied in an amount by law for the general purpose for said City, for the fiscal year beginning October 1, 2012.


Section 4:  All ordinances and parts of ordinances in conflict with this ordinance are hereby repealed.

Section 5:  This ordinance shall take effect and be in full force upon its passage,

approval and publication in one issue of the Shoshone County News Press, a newspaper of general circulation in the City of Kellogg and the official newspaper of said City.

PASSED under suspension of the rules upon which a roll call vote was taken and duly enacted an Ordinance of the City of Kellogg, Shoshone County, Idaho at a convened meeting of the City of Kellogg City Council held on the 8th day of August 2012.

                                                                                          










__________________________ 

                                                                                           Mayor Mac Pooler

ATTEST:

_________________________________ 

City Clerk/Treasurer Terry Sharp 


It was moved by Terry Douglas and seconded by Dennis Norris to have the Ordinance read by title only.  Motion carried.

The Clerk then read the title of Ordinance # 558.

It was moved by Terry Douglas  and seconded by Mark Aamodt to pass Ordinance # 558 the 2012/2013 Fiscal Year Budget.  A roll call vote of the Council resulted as follows:

Norris-Aye

Head-Aye

Douglas-Aye

Aamodt-Aye

Mercado-Aye
Goodson-Aye

Motion carried.

Ordinance # 559 2011/2012 Fiscal Year Budget Amendments
It was moved by  Terry Douglas and seconded by Dennis Norris to have the Ordinance read by title only.  Motion carried.

The Clerk then read the title of Ordinance # 559.

ORDINANCE NO.  559

AN ORDINANCE OF THE CITY OF KELLOGG, IDAHO, AMENDING ORDINANCE NO. 553 THE APPROPRIATION ORDINANCE FOR THE FISCAL YEAR BEGINNING OCTOBER 1, 2011 AND ENDING SEPTEMBER 30, 2012:  APPROPRIATING ADDITIONAL MONIES THAT HAVE BEEN RECEIVED BY THE CITY OF KELLOGG, IDAHO IN THE SUM OF $9,700 AND PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF KELLOGG, IDAHO:


Section 1:  That Ordinance No 553, the appropriation ordinance for the City of Kellogg, Idaho for the fiscal year October 1, 2011, and ending September 30, 2012 be and the same is hereby amended as follows:

That the additional sum of $129,182 be appropriated out of the revenue from:

	Proposed Expenditures
	
	Proposed Revenues
	

	Police Vehicle
	                   30,000
	General Fund
	    30,000

	Trees
	300
	Arbor Day Foundation
	300

	Sewer Repair
	91,432
	STAGG Grant
	91,432

	Pool Project
	5,000
	Hecla Charitable Foundation
	5,000

	Police Vests
	2,450
	Bureau of Justice
	2,450


Expenditures of the monies will be in accordance with the provisions to be used for authorized activities.


Section 2:  This ordinance shall be in full force and effect from and after its passage, approval and publication.


PASSED under suspension of the rules upon which a roll call vote was duly taken and duly enacted as an ordinance of the City of Kellogg, Idaho at a regular meeting of the City Council held on the 8th day of August, 2012.

                                                                                          










_________________________ 

                                                                                            Mac Pooler, Mayor

ATTEST:

______________________________ 

Terry Sharp, City Clerk/Treasurer

It was moved by Dennis Norris and seconded by Todd Goodson to pass Ordinance # 559 the Amendments for 2011/2012 Fiscal Year Budget.  A roll call vote of the Council resulted as follows:

Mercado-Aye
Aamodt-Aye

Douglas-Aye

Head-Aye

Norris-Aye

Goodson-Aye

Motion carried.

FBI Wardner Peak Annual Lease Renewal
It was moved by Terry Douglas and seconded by Ron Mercado to approve the FBI annual lease renewal on Wardner Peak  for $100.98 (3% increase) per month beginning October 1, 2012. Motion carried.

Request for Vacation of City Property-alley at 305 Main Street.

Robert Todd sold his property at 305 Main Street on an owner contract and just recently got the property back for non payment.  On July 26th  the City received a request from his son William Todd to vacate a piece of the alley that the building intrudes on.  He states that he is desirous of selling the property and wants clear title insurance on the purchase and to do so he is asking the city to vacate three (3) feet of the alley to accomplish this.  It was moved by Terry Douglas and seconded by Mark Aamodt to have Mark Magnus and Collin Coles draw up a letter to send to Mr. Todd requesting more specific information.  Motion carried.
Galena Ridge 2012 Beer & Wine License
It was moved by Terry Douglas  and seconded by Mark Aamodt to approve a 2012 Beer & Wine License for Galena Ridge.  We have received their State & County Licenses and payment.  Motion carried.
There being no further business to come before the Council at this time, it was adjourned at  6:47 P.M. to meet at its regular time of September 12, 2012.

                                                                          























________________________________
                                                                          Mac Pooler, Mayor

ATTEST:

_____________________________ 

Terry Sharp, City Clerk  

